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SUBJECT: Voluntary Enployees' Beneficiary Associations— 
Tax Exempt Welfare Plans Under Section 501 (c) (9) 
of tne Internal Revenue Code 


DATE: July 23, 1980 


= 


On July 17, 1980, the Internal Revenue Service published proposed 
regulations governing voluntary employees’ beneficiary associations whick are 
tax exempt welfare plans er section. 501 (c) (9): of the Internal Revenue Code. 
Since we have a number of clients who have either adopted organizations of 
this type or may be considering organizations of this type, we have prepared a 
summary of those proposed regulations (copy of which is enclosed). 


_ Proposed regulations generally do not have to be followed until they 
_ become final. They may aiso be subject to change. : rae 

The Internal Revenue Service will accept camments on the proposed 
regulations until September 15, 1980. If any of the proposed regulations have 


an adverse impact on your plans, you may wish to camment on them. Your can- hed 
ments should be mailed to: Camnmissioner of Internal Revenue, Attention: . 


CC:LR:T: (EE-153-78), Washington, D.C. 20224. Should you desire it, we could 
make those caments on your behalf. 

- If we can be of any further assistance to you in this matter or oR 
should you have any questions regarding the proposed regulations, please do 
not hesitate to contact us. Regardless, if these regulations, when they 
become final, require an amendment of your documents or your administrative 
practices, we will be in contact with you. 


We hope you find this summary helpful. 


SANDERS, SCHNABEL, JOSEPH & POWELL, P.C. 
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MEMORANDUM 
eee 


TO: Clierts of Sanders, Schnasel, Joseph & Powell, P.c. 
FROM: SANDERS, SCHNABEL, JOSEPH & POWELL, P.c. 


SUBJECT: Voluntary Employees' Be; eficiary Associations — Tax 
Exempt Welfare Plans Under Section 5.01 (c) (9) of the 
Internal Revenue Code 7 


DATE: July 23, 1986 


On Thursday, July 17, 1980, the Internal Revenue Service published 
proposed regulations for voluntary employees’ -beneficiavy associations exempt 
from taxation under Section 501(¢) (9) of the Internal Revenue Code, a copy of 
_ Which.is enclosed. The previously proposed regulations of January 23, 1969,, were 
never finalized. ‘To the extent that they impose more stringent requirements on 
existing tax exempt welfare Plans than the regulations Proposed on January 23, 
1969, the new proposed regulations will only apply with respect to taxable years 
beginning after December 3i, 1980. The balance of the new proposed regulations % 
are effective for taxable years beginning after December 31, 1954. In the case | 
Of existing tax exempt welfare plans which receive contributions fran one or more 
employers pursuant. to one or more collective bargaining agreements in effect on 
December 31, 1980, the new proposed regulations shall apply to taxable years oe 
. beginning after the date on which the agreemen: {or agreements) terminates. An ane 


There are four basic requirements in order to be a “voluntary employees" bene— 
ficiary association” listed in the Proposed regulations. ‘They are as follows: ae 


{a} The orcanization is an association of employees; 


(b) Manmbership in the organization is voluntary; 
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(c) The purpose of the Organization is to provide 
for the payment of life, sick, accident, or other 
benefits; and 


(d) None of the organization's funds may “inure to the 
ben. fit of any private shareholder or individual other 
than as contemplated by (c) above. 


The membership of a tax exempt welfare plan must consist of individuals 
who are entitled to participate by reason of their employee status. ‘There are 
three ways. in which eligibility: for manbership in this type of plan is defined. 
The first is in reference to a cannon employer or affiliated group of employers. 
The second is with reference to employees in certain specified Job clas- 
sifications working for employers at specified locations and who are entitled to 
benefits pursuant to one or more collective bargaining agreements. The third 
would be employees of one or more employers engaged in the same line of business 
in the same geographic area whose employers provide benefits under a plan. The 
validity of the membership criteria is a question to be detemined with regard to 
all the facts and circumstances Surrounding the definition of the group. Up to 
ten percent of the members may be trustees, acninistrators, employees of the 
association, or the proprietor of a business whose employees are members of the 
Plan. 


Membership may be restricted by geographic proximity; by objective 
conditions; or limitations reasonably related to employment such as a reasonable 
classification of employees, a reasonable minimun period of service, limitations 
based upon maximum canpensation, or a requirement that a member be employed on a 
full~time basis. El igibility for benefits or membership may also be restricted 
by objective conditions relating to the type or amount of benefits offered. 
However, these restrictions can not be selected or administered in-a manner that 
discriminates in favor of officers, shareholders, or highly conpensated em- 
Ployees. The selection or adnimistration of the objective conditions which have 
the effect of discriminating in favor of officers, shareholders, or highly 
compensated employeeswill be determined on the basis of all of the facts and 
circumstances surrounding the case. If the limitations are based upon one or 
more cullective bargaining agreanents they will generallv he accepted as being 
reasonable. Membership may also be extended to dependents of employees, to 
employees who are on Jeaves of absence or temporarily working for another 
employer, oc employees who have been terminated by reason of retirement, 
disability or layoff, ; 


In order to be eligible for tax exempt status, the benefits must be | 
funded through establistment of a trust or a corporation. 


In general, membership in an association is considered voluntary if an 


affirmative act is required on the part of an employee to become a member; 
however, an employer may impose membership on the employees if the plan is 
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noncontributory or if membership is required as a result of a collective bar-— 
gaining agreement. 


A major change in the new proposed regulations fran the prior proposed 
regulations is that the employee members of a tax exempt welfare plan must have 
a voice in the control of the tax exempt welfare plan. Generally, such control 
will be deemed to be present when the membership either directly or through its 
representatives elects, appoints, or otherwise designates a person or persons to 
serve aS chief operating officer, administrator or trustee of the organization. 

. The proposed regulations seem to indicate that control: by an independent trustee 
or trustees, even though not selected by employees, will satisfy this reguire— 
ment; however, there is no explanaticn in the proposed regulations of the meaning 
of an independent trustee. ‘This provision, to the best of our knowledge, has 
never been required before and would require, in our opinion, a change for almost 
all existing plans. 


A tax exempt welfare plan may provide life, sick, accident, or other 
benefits similar to life, sick, or accident benefits if the‘benefit is intended 
to safeguard or improve the health of a member or a member's dependents or if it 
protects against a contingency that interrupts or impairs a member's earning 
power. Sick and accident benefits include disability benefits. ‘The benefits 
‘provided by the tax exempt welfare plan may be funded through an insurance 
campany or directly by the sponsors of the plan through.the trust or corporation. 
Examples of nonqualifying benefits are: accident or haneowners insurance 
benefits for damage to property, provision for malpractice insurances, and 
provision for loans to menbers except in times of distress. A benefit which is 
similar to a pension or annuity payable at the time of mandatory or voltifitary 
‘fetirement is another example of a nonqualifying benefit if the benefit provides 
for deferred compensation that becomes payable by reason of the passage of time 
rather than as a result of an unanticipated event. This raises the question of 
the permissibility of disability benefits from a tax exempt welfare plan after . 
- retirement. ’ 
teen B 
No part of the net earnings of a tax exempt welfare plan tmay inure to 
he LencEit- of any private shareholder or other individual other than throuch the 
“payment of permissible benefits. The payment of unreasonable canpensation to the 
trustees or employees of a tax exempt welfare plan or the purchase of insurance 
or services for amounts in excess of their fair market value from a company in 
which cne or more of the association's trustees, officers or fiduciaries has an 
interest will be prohibited inurement. Whether prohibited inurement has 
occurred is a question to be determined with regard to all the facts and 
circumstances. Not only would prohibited inurement negatively affect a plan's 
tax exempt status, it may also be a prohibited transaction for purposes of the 
excise tax imposed on prohibited transactions and for Purposes of civil 
liability. However, the proposed regulations expressly permit the rebate of 
excess insurance preaiums to the payor of such premiums as a result of favorable 
” experience. 
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The controlling documents of the plan must rovide that upon dis-— 
solution of the plan excess amounts will be distributed to the employee members 
of the plan and will not be returned to the employers. The regulations do not 
include any requirements regarding the types of annual information returns to be 
issued with respect to payments nor do they contain any provisions regarding the 
funding of these organizations. Taxability of the benefits will be subject to 
all of the other provisions of the Internal Revenue Code regarding taxability of 
welfare benefits. , 


The proposed regulations also provide, without stating any details, 
that a tax exanpt welfare plan must maintain records indicating the amount 
contributed by each member and cont. ibuting employer and the anount and type of 
benefits paid by the organization to or on behalf of each member. 


Enclosure 
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1@ interest of a tribeAgoyaNedeRar 
aysuspend a contractand the — e 
ayment of all compensation duc or 
actruing to the attorneys al that time 
pending a hearing to be held without 
unrkasonable delay. If a contract 
prosliding for payment of fees at an 
hourly rate or on-an annual retainer 
basis\is terminated, the attorney shall 
receive compensation such as the 
Secrethry. may determine equitably due’ 
to datejof lermination., If a contract 
providikg for payment of fees contingent 
upon regovery is terminated for just 
cause, d&ath of the attorney, or any 
other reabon, the attorney to whom itis 
so terminhted, or his/her estate, shall be 
credited with such interest in the 
recovery ab the Secretary or the court 
may detemine to be equitably due to 
date of termination. | 7 

(f) Attorndy’s standing: Contracts 
Thust coniain\a stipulation by the - 
attorney thathhe/she is a fully licensed 
member in good standing of the bay of 
the state(s} of . and to the best of 
his/her knowledge no disciplinaty — 
proceedings hate been instituted against 
him/her by any bar association of any 
jurisdiction of thy United States or its 
territories which bre pending and/or 
unresolved and ha/she has not been - 
disbarred or suspended from the 
practice of law in dny jurisdiction in the 
Unajted States or its\territories, 

(g) Duration: Contracts must cite 

learly their duratiol and may contain a 
tovision for renewal. General leval 
cunsel and special Ideal services 
entracts shall not extend heyond four 
‘ears, whereas claims fontracts may 
xtend for, but not excded, five years, 
ith provision for exterisi 


726 Execution In quint 
A contract should be executed im 
uintuplicate, and all capies should be- 
ransmitted through the officerin charge 
o the Secretary for approval. The officer 
in charge shall include with\the Se 
ransmittal recommendatioris with 
respect to the approval of thé cantract.. - 
}¥27 Resolution required, . : 
The selection of counsel and of tribal 
fepresentatives to conclude a dontract . 
bn behalf of a tribe shall be set\forth in a 
esolution or resoluiians adopiewi by the. 
ribal governing body and shall be 
ttached to and made a part of he 
ontract. \ 


728 Tentative form of contract. \ 

A tentative form of contract may\be 
tained by writing any Agency 
uperintendent, Area Director or th 
ommissioner of Indian Affairs. 
equests for forms should include a 
tatement of the scope of the intende 
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tion of tribal claims against the 

~ United States, for the representation of 
specific tribt\ claims against parties 
other than the Waited States, or for the 
provision of eithe®general er special 
legal counsel service 
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DEPARTMENT OF THE TREASURY 
Internal Revenue Service. | ; 


26 CFR Part 4 
[EE-153-78] 


Voluntary Employee's eneficiary 
Associations . : : 


- AGENCY: Internal Revenue Service, 


Treasury. 
ACTION: Notice of proposed rulemaking. 
Eee 


SUMMARY: This document containa 
proposed regulations relating to 
voluntary employees’ beneficiary 
associations. lt withdraws an earlier 
notice of proposed rulemaking that was 
-published inthe Federal Register on 
January 23, 1989. The regulations would 
provide guidance needed to determine 
whether an organization is a voluntary 
employees’ beneficiary association | 


‘under the Internal Revenue Code of ~ 
"1854, as amended, and therefore exempt 


from federal income tax. 


DATES: Written comments and requests 
for a public heariug must be delivered or 
mailed by September 15, 1980. The 
‘amendments are proposed to be 
effective generally for taxable years 
beginning after December 31, 1954, bu 
later in the case of some associations. 
ADDRESS: Send comments and requests 
for a pebhic hearing to: Commissioner of 
Tnternal Reverne, Attention: CC:LR:T 
{EE~153-78}, Washington, D.C. 20224, 3 
FOR FURTHER INFORMATION CONTACT: 
‘Michael A. Thrasher of the Employee 
Plans and Exempt Organizations . 
Division, Office of the Chief Counsel, 
intemal Revenue Service, 1111 ' 
Gonstitntion Avenue, N.W,, Washington, 


D.C. 20224 (Attention: CC:LR:T) {202- 


556-3581, nat a toll-free call}. 
SUPPLEMENTARY INFORMATION: 


- Background 


Fhis document contains proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) under 
section 501(c)(8) of ihe Intemal Revenue 


The principal function of the proposed — 


__ regulations is to clari 


- who may joi See 
& association and the kinds of benefits — 
- the I 
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of the Tax Reform Act of 1969 (83 Stat. 
541), concerning voluntary employees’ 
beneficiary associations. These 
amendments are to be issued under the 
authority contained in section 7805 of 


the Internal Revenue Code of 1954 (689A pal 
Stat. 917; 26 U.S.C. 7805). Ba 
: ae 

Additional Information = 
Section 501(c)(9). in conjunction with an 


. section 501(a), exempts from federal 
income tax those associations that 
provide for the payment of life, sick, 
accident, or other benefits to their 
members and their memhers' ; 
dependents or designated beneficiaries, 
if no part of their net earnings inures ta 
the benefit of any private shareholder or 
individual. , 

The proposed regulations clarify the 
basic requirements thatan organization ©. -:_. 
Must meet in order to be a “volunta eae 
employees beneficiary association” = «= 
within lhe meaning of section 501(c){9}. 

ey are not intended to describe 2 

_ “employees beneficiary association” aa 
that term is used in séction 3(4) of the 
Employee Retirement In.ome Security - 

Act of 1974 (ERISA). Generally, the. 
basic requirements in orderto bea“ * 
“voluntary employees" beneficiary 
ssociation” are that: : Perey cee 3 

a} The organization is an association 

of employees; So Ree 

—_{b) Membership in the organization js - 

voluntary: ae a 
{c} The purpose of the organization ig ove eat 

to provide for the payment of life, Sicha te 

accident, or other benefits;and = | 

d) None of the organization's funds ~- 

nures to the benefit of any private. ree 
shareholder or individual other thanas "| 
contemplated by {c) above. 
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association may provide. These . 2.” 
provisions are supplemented with) 9. 9". . 
examples of both whatis pennitted and ~*~ 
whatis prohibited, - a eee 

While these regulations do not - 
explicitly provide for coordination 
between arrangements that are subject 
to section 404 and the permissibility of 
benefits furnished by organizations 
exempt under section 501(c)(9}, the 
proposed regulations generally do not 
allow a voluntary employees’ oy 
beneficiary association to provide 
employer-funded benefits of the kind 

’ that are subject to section 404. Itis 
anticipated that regulations tobe __ 
Promuigated under seclion 404 will” 
clarify the distinction between 
arrangements that are subject to that 
section and those that are not, and 
consideration then will be given to 
coordinating the two sets of rules. 


a 
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Comments and Requests for a Public 
Hearing tts, ae 


Before adopting the rules contained in 
these proposed regulations as a 
Treasury decision, consideration will be 
given to any wrilten comments that are 
submitted (preferably six copies) to the 
Commissioner of Internal Revenue. All 


- comments will be available for public 


inspection and copying. A public 
hearing will be held on written request 
to the Commissioner by any person wha 
has submitted written comments. If a 


” publichearing is held, notice of the time 


and place will be published in the 
Federal Register. ° 


Drafting Information 


The principal author of these 
proposed regulations is Mr, Russell F. 
Greenblatt of the Employee Plans aod 
Exempt Organizations Division of ine 
Office of Chief Counsel, Internal ~ 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style. 


Proposed amendments to the regulations 


The proposed regulations under 
section 501(c)(9) published in the 
Federal Register on January 23, 1969 (34 
FR 1028) are withdrawn, and the 
following amendments tc the Income 


_ Sax Regulations (26 CFR Part 1) are 


hereby proposed: : 
The foliowing new sections are. 
‘inserted in the appropriate place: 
§ 1.501(c){9)-1 Voluntary empioyees" 
beneficiary associations, ln geaeral 
To be described in section 501(c)(9) an 
organization must meet all. of the 
following requirements: 
(a) The organization is.an employees’. 
association; 
(b) Membership in the associations: 
voluntary: | ek ee 
{c) The organization provides for the 


. payment of life, sick, accident, or other 


benefits to its members cr their 
dependents or designated beneficiaries, 
and substantially all of its operations 
are in furtherance of providing suck 
benefits; and _ . 

(d) No part of the net earnings of the 
organization insures, other than by 
payment of the benefits referred ic in 
paragraph (c) of this section, to the 
benefit of any private shareholder or 
individual. F 


c) 


SF Giy2 
employees’ beneficiary association; 
employees: voluntary association of 
employees, | 

(a) Membership—(1) In general. The 
membership of an organization 
described in section 501(c}(9) must 
consist of individuals who become 
entitled to participate by reason of their 
being employees and whose eligibility 
for membership is defined by reference 
to objective standards that constitute an 
employment-related common bond 
among such individuals. Typically, those 
eligible for membership in an 
organization described in section 
501(c)(9) are defined by reference toa 
common employer (or affiliated 
employers), to common coverage under 
one or more collective bargaining 
agreements (with respect to benefits ~ 
provided pursuant to such 
agreement(s)), to memb«rship in a labor 


‘union, cr to membersbi-. in one or more 


locals of a national or international 
labor union, For example, membership 
in an association might be open to all 
employees of a particular employer, or 
to employzes in specified job ’ 


‘classifications working for certain 


employers at specified locations and 
who ave entitled to benefits pursuant to 
one or more collective bargaining 
agresmants. In addition, employees of 
one or more employers engaged in the 
same line of business in the same 
geographic area will be considered to 
share an employment-related bond for 
purposes of an organization through 
which their employers provide benefits. 
Whether a group of individnals is 


' defined by reference ta a permissible 


standard or standards is a question to 
be determined with regard to all the 
facts and circumstances, taking into 
account the guidelines set forth in this 
paragraph, Exemption will not be denied 
merely because the membership of an 
association includes some individuals 
who are not employees (within the 
yneaning of paragraph {b) of this 
section}, provided that such individuats 
share av employment-related bond with 


~~--—l ec ataployee-members, Sich 


individuals may include, for example, 
the trustees, administrators, and : 
eroployees of the association, or the 
preprietor of a businesa whose * 
employees are members of the’. x 
association. For purposes of thé 
preceding two sentences, an association 
will be considered to be composed of 
employees if 90 percent of the total 
membership of the association during 
the year consists of employees (within 
the meaning of paragraph {b) of this 
section). 
(2) Restrictions. Eligibility for 
membership may be restricted by . _ 


it * 


related to employment, such as a 
Jimitation to a reasonable classification 
of workers, a limitation based on a 
reasonable minimum period of service, a 
limitation based on maximum + 
compensation, or a requirement that a 
member be employed on a full-time 
basis. Any objective: criteria used to 
restrict eligibility for membership in an 
association may not, however, be 
selected or administered ina manner - 
that limits membership to officers, 
shareholders or highly compensated 
employees of an employer contributing 
to or otherwise funding the employees’ 
association. Eligibility for benefits (or 
membership) also may be restricted by _ 
objective conditions relating to the type 
or amount of benefits offered. However, 
any such objective conditions may not 
be selected or administered in a manner 
that discriz.inates in the provision of 
benefits in favor of officers,’ 
shareholders or highly compensated 
employees of an employer contributing 
to or otherwise funding the employces’ 
association. Whether the s lection or — 
administration of objective conditions 
has the effect of discriminating in favor 
of officers, shareholders or highly 
ccnpensated employees is to ba - 
determined on the basis of all the facts 
and circumstances. Thus, a requirement 
that a member meet a health standard 
reasonably related to eligibility for a 
particular benefit is permissible. Also 
permissible, in the case of an eployer- 
funded organization, is a requirement 
that excludes, or has the effect‘of — 
excluding, employees who are members 
of another organization funded by the 


- employer, to the extent that such other 


organization offers similar benefits on, 
comparable terms to the excluded , 
employees. If restrictions or conditions . 


on membership or eligiblity for benefits -~ ae 


are determined through collective 
bargaining, by trustees designated 


_ pursuant to a collective bargaining 


agrecment, or by the collective 


bargaining agents of ilie meibérs of an 


association or trustees named by such 
agents, such restrictions, terms or 


- conditions generally will be considered 
reasonably related to employment and 


generally wilt not be considered as 
limiting membership to, or 
discriminating in the provision of 
benefits in favor of, officers, 
shareholders or highly compensated 
employees.. 

(3) Example. The provisions of this 
section may be illustrated by the 
following example: 


Example. Pursuant to a collective 
bargaining agreement entered into by X 
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Corpdvation anAPRIQMETLE SNARE 


represents all of X Corporation's hourly-paid 
employees, the X Corporation Union Benefit 
Plan is established to provide life insurance 
benefits to employees of X represented by W. 
The Plan is funded by contributions from X, 
and is jointly administered by X and W. In 
order to provide its non-unionized employevs 
with comparable life insurance benefits, X 

also establishes and funds the X Corporation 
Life Insurance Trust. The Trust will not be 
ineligible for exemption as an organization 
described in section 501(c)(9) salely because 
ssembership is restricted ta thase einployees 
of X who are not members of W, 


(b} Meaning of “employee”. Whether 
an individual is an “employee” is 
determined by reference to the legal and 
bona fide reiationship of employer and 
employee. The term “employee” ; 


includes the following: 


(1) An individual who is considered 
an employee: 
{i} For employnisnt tax purposes . 


" under Subtitle C of the Interzal Revenve 


Code and the regulations thereunder, or 

(ii) For purposes of a collective 
bargaining agreement. 
whelher or not the individual 25a 
qualify as.an employee under ar plicable 
common law rules. This would include 
any person wha is considered an 
employee for purposes of the Labor 
Mansgc ment Relations Act, 1947, 61 
Stat. 136, as amended, 29 u. S.C. 2141 
(1979). 

(2) An individual wits became entitled 
to membership in the association by 
reason of being en employze. Thus, an 


_ individual who would otherwise qualify 


under this paragraph will: coutinua ta . 
qualify as an employee even though 
such individual is on leave of absence, 


, works temporarily for another employer 


or as an independecnt-contractar, or has 
been terminated by reason of 
relirement, disability or layoff. Far 
example, an individual who in the 
normal course of employment is : 
employed intermittently by more than. 


_ one employer in an industry 


charactérized by short-term employment ; 
by several different employers will nat, 
by reasen cf temporary unemoloyment, 
cease to be an employes within the 
meaning of this paragraph. 

(c) Description of voluntery - 
association of employ2es.—{(Q) 
Association. To be described in sectica 
501(c){9) and this section there must be 
an entity having an existence 
independent of the member-empioyees 
or their employer. 

(2) Voluntary, Generally, membership 
in an association is voluntary if an 
affirmative act is required on the part cf 
an employee to become a member rather 
than the designation as a member due to 
employee status. However, an | 
association shall be considered 


ep ree ee eee 
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” required of all ernlavees provided that 


the employees do not incur a detriment 
(for example, in the form of deductions 
from pay) as the result of membership in 
the association. An employer is not 
deemed to have imposed involuntary 
membership on the employee if 
membership is required as the result of a 


collective bargaining agreement or as an 


incident of membership in a labor 
organization, © 

(3) Of employees. To be descr‘bed in | 
this section, an organization must be 


controlled by its membership or by 


independent trustec(s), or by trustees or 
other fiduciaries at least some of whom 
are designated by, or on behalf of, the - 
membership. Whether control by or on 
behalf of the membership exists is a 
question to be determined with regard to 


” all of the facts azid circumstances, but 
generally such ccntrol will be deemed to 


be present wea the membershig (either 


_ directly or through its representative) 


elects, appoints or otherwise designates 
@ person or persons to serve as chief © 
operating officer(s}, administrator{s), or 


* trustees(s) of the organization. 


(4) examples. The provisions of this 
section may be illustrated oy the 
foliowing examples: 


Example (1). X, a labor union, representa 


. all the hourly-paid employees of ¥ 


Corporation. A health insurance benefit plan 


_ cwas established by X and Y as the result of a 


collective bargaining agreement entered into 
by them. The plan established the terms and 


conditions of membership in, and the benefits ~ 


io be provided by, the plan. In accordance 
with the terms of the agreement, Y 
Corporation is obligated to establish a trust : 
fund and make contributions thereto at 
specified rates. The trustees, some of whom 


' sre designated by X and some by Y, are 
authorized to hold and invest the assets of 


the trust and to make payments on 
dnstructiona fasued by Y Carporalicn In 
accordance with the conditions contained in ' 
the plan. The interdependent benefit plan; 


_ Agreement and trust indenture together create 
.@ voluntary employees’ beneficiary - 
_ association over which the employees 


possess the requisite control through the 
trustees designated by their rcprasertstive, 
KX aon 

Example (2). Z Corporation unilaterally 
established an educational benefit plan for its 
employees. The purpose of the plan is to 
provide payments for job-related educational 
or raining courses, such as apprenticeship 
training programs, for Z Corporation 
employees, according to objective criteria set 
‘forth in the plan. Z establishes a separate 
bank account which it uses to fund payments 
to the plan. Contributions to the account are 
ta be made at the discretion of and solely by 
Z Corporation, which also administers the 
plan and retains control over the assets in the 
fund. Z Corporation's educational benefit 
plan and the related account do nol 
constitute an association and therefore are 


~ 


gasocletiort 
Exomple (3). The facts are the same aa in 
example (2) except that the payment by Z of 
its employees’ educational and training 
expenses was agreed upon through collective 
bargaining between M labor union, 6 
recognized bargaining agent on behalf on Z's 
employees, and Z. Z is obligated to pay 
benelits in accordance with the crileria set 
forth in the plan. To fulfill its obligation, Z 


’ established the "Z Corporation Employecs® 


Bencfit Fund” ond opened a bank account in 
the name of the Fund. The Fund is funded 
solcly by contributions from Z and income 
earned from the investment of those - 
contributions. Z is the administrator of the 
Fund, retains full control over the investment 
and application of the Fund's assets, and 
determines the amount and timing of 


’ contributions to the Fund. Educational and » 


training benefit payrnents are made fram the 
Fund to employees of Z who submit payment 
requests and are determined by Z to qualify — 
fox such payments under the terma of the - 
governing agreemeni. Although the benefit - 
puyment are required by a collective’ 
bargaining agreement entered into by 
representatives of Z's employees, and 

although the Fund makea payment directly to 
eligble beneficiaries, the Fundis nat a : 


. voluntary employees’ beneliciary association 


because neither the employees nor an -' 
independent trustee have any control over 
the Fund's assets or operation. 

Example (4). W, an assaciation of 
employers, is exempt from federal income tax 
as an organization described in section 
501{c)(8). It engages trienially in collective 
bargaining with X labor union, a recognized 
bargaining agent on behalf of certain. 
unionized employees. Pursuant to the most 
recent bargaining agreement, Wagecame 
obligated to pay certain health-care expenses 
incurred by members of X who &te employed 


~ by employer-members of W., To fulfill the 


emoloyers’ obligation, a Fund is established 
by W. W edministers the fund, ossessing and 
coliecting contributions from its-emplcyer- 
members and reimbursing its members, on 


_ application by them, for health-care benalits - 


puid by the members to their members” 
employees as stipulated in the collective 


bargaining agreement. The Fund established |... 


by W is not a voluntary employees" 
beneficiary association because it ia not | 
controlled by the X labor union or its 
members and therefore is not an association 


- of “employees”. Instead, it is a9 association: 
_ of exnployers thal was estaohsned and is 


controlled by them in order to fulfill their 


_ obligations under the collective Bargaining 


agreemcnt. 

Example (5). A, en individual, is the’ 
incorporator and chief operating officer of 
Lawyers’ Beneficiary Associatian (LBA). LBA 
Is engaged in the business of providing 


. Medical benefits to members of the 


Association and their families, Membership 
is open only to practicing lawyers who are 
neither self-employed nor partners in a law 
firm. Membership in LBA is solicited by 
insurance agents under the control of X 
Corporation (owned by A) which, by contract 
with LBA, ia the exclusive sales agent. 
Medical benefits are paid from a trust 
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, paid by the members. together with proceeds 
from the investment of those contributions. 
Contribution and benefit levels are set by 
LBA. The “members” of LBA do nat hold 
meetings, have no right to elect officers or 
directors of the Association. and no right to 
replace trustees. Collectively, the subscribers 
for medical benefits from LDA cunnat be said 
to contro} the associations and membership is 
neither more than nor different from the 
purchase cf an insurance policy from a stack 
insurance company. LHA is nol a voluntary 
employees’ beneficiary association, 


°§7.501(c)(9)-3 Voluntary employees’ 
benaliciary associations; life, sick, 
accident, or other benefits. 


(a) Ia general. The life, sick, accident, 
orother benefits provided by a 
voluntary employees’ beneficiary 
association must be payable to ils 
members, their dependents, or their 
designated beneficiaries For purpars + 
of section 501(c}(9). “dependent” means 
the member's spouse, any child of the 
member or the member's spause, and 
any other individual who an association, 
. relying on information furnished to it by 

a member, in good faith believes is a 
person described in section 152{a). Life, 

’ sick, accident, or other benefits may ~ 
take the form of cash or noncash 
benefits. A voluntary employees’ 
bencficiary association is not operated 
for the purpose of providing life, sick, 
accident, or other benetits unless 
substantially all of its operations are in 
furtherance of the provision of such 
benefits. Further, an organization is not 
described in this section if it ‘ 
systematically and knowingly. provides 
benefits [of more than a de minimis 
amount) tha! are not permitted by 
paragraphs (b), (c). (d), of (e) of this 
section. 

(b} Life benefits. The term “life 
bencfit" means a bencfit {including a 
burial benefit or a wreath) payable by 
reason of the death of a member or 
dependent. A “life benefit" maybe ~~ 
‘provided directly or through insurance. 
It generally must consist of current 
protection, but also may include aright 
to convert to individual coverage on 
termination of eligibility for coverage 

- through the association. or a permanent 
benefit as defined in, and subject to ihe 
conditions ‘in, the regulations wader 
section 79. A “life benefit” also includes 
the benefit provided.under any life 
insurance contract purchased directly 
from an employee-funded association ly 
a member. The term “life benefit" dors 
not include a pension, annuity or sind? 
benefit, except that a benefit payatle 117 
reason of the death of an insured may 
be settled in the form of an annuity I 
the beneficiary. f = : 


amounts furnished to or on behalf of a 
member or a member's dependents in 
the event of illness or personal injury to 
a member or dependent. Such benefits 
may be provided through reimbursement 
to a member or a member's dependents 
for amounts expended because of illness 
or personal injury, or through the 
payment of premiums to a medical 
benefit or health insurance program. 
Similazly. a sick and accident benefit 
includes an amount paid to a memberin 
lieu of income during a period in which 
the member is unable to work due to , 
sickness or injury. Sick benefits also 
include benefits designed to safeguard 
or improve the health of members and 
their dependents. Sick and accident 
benefits may be provided directly by an 
association to or on behalf of members 
and their dependents. or nay be 
provided indirectly by ar sssociation 
through the payment of premiums or 
fees to an insurance company, medical 
clinic, or other program under which 
members and thelr dependents are 
entitled to medical services or to other 
sick and accident benefils. Sick and 
accident benelils may also be furnished 
in nonzash form, such as, for example, 
benefits in the nature of slinical care’ 
services by visiting nurses, and 
lransportation fumushed for medical 
aare. 

(a) O!her benefits. The term “other * 
benefits” includes only benefils thal are 
simular to life, sick, or accident, benefits. 
A benefit is similar to a life, sick, or 


‘accidemld bench if— 


113 1 is intended to safeguard or 
improve the health of a member ora 
memt-ers dependents, or 

(2) Ft protects against a contingency 
that intertrpta o7 impairs a member's 
eainina Power : 

te) Eacngles of “otherbenefits”. 
Payrreg vacaion banefits, providing 


vecabon [aciuties, reimbursing vacation - 


expenace, and sobsidizing recreational 
activities woch ae albletic leagues are 
consatermd ~cther benefits.” The 


pres. of emeibeercteciities for 


preechocl and school-age dependents 
arn alse consmdered “other benefits.” 
The peovesen of job teadjustment 
alusmandes, lecnperary living expense 
loans asei 774519 41 times of disaster 
jv.cs 24 fore ct Toso}, aupplemental 

uv etn Sank Compensation benefits 
{6 4 brumd ot tee toon fa} (e}(17](D) (i) of 
the Covet sewerance benefils (under a 
pewerenc® 7-37 <n within the meaning 
af 9 03 9 73393-2)5)) and education or 
trv beeese te OF crrurerg (such as 

P: eae lad Staring Programs) for . 
preabacs, aio cantulere] “other 


Lerette dt eee Vey protect against 


ee 


@ s+ 20010222.:c14-n0Ps4-coMbRoowr001 7000815, ate. 
erm “sick and accident benefits” means a enelils 


power. Personal legal service 

are considered “other benefits” - 
provided they consist solely of 
payments or credits to one or more 
organizations or trusts described in 
‘section 501{c)(20). Except to the extent 


otherwise provided in these regulations, 


as amended from time to time, “other 
benefits” also include any benefit 
provided in the manner permitted by 
paragraphs (5) ef seq. of section 302(c) of 


- the Labor Manazement Relations Act of 


1947, 61 Stat. 136, as amended, 29 U.S.C. 
186(c} (1979). 

(f) Examples of nonqualifving 
benefits. Benefits that are nol described 
in paragraphs (d) or (e) of this section 
are nol “other benefits’. Thus, “other 
benefits” do nat include the payment of 


- commuting expenses. such as bridge 


tolls or train fares, the provision of 
accident or homeowner's insurance 
benefits for « amage to property. the 


provision of malpractice insurance, or 


the provision of loans to members 
eaxcepl in times of distress (as permitted 
by § 1,501(c}{$)-3(e)}, “Other benefits” 
also do not include the provision of 
savinys facilities for members. The term 
“other benefits” does not include any 


benefit that is similar to a pension or 


annuily pavable at the time of 
mandatory or voluntary retirement. or a 
benefit that is similar to the benefit 
provided under a stack bonus or profit- 
sharing plan. For the purposes of section 
§01(c}(9) and these regulations a bencfit 
will be considered similar to that 
provided under a profit-shariteplan if it 
provides for deferred compensation that 
becomes payable by reason of the 
passage of time, rather than as the result 
of an unanticipated event. Thus. for 
example, supplemental unemployment 
benefits, which generally become 
payable by reason of unanticipated 
layoff, are not, for purposes of these 
regulations, considered similar to the 
Ee provided under a profit-sharing 
plan. , . 

(g) Examples. The provisions of this 
section my be further illnsi-: ted by the 
following examples: 


Example (1). V was organized in 
connectiun with a vacation plan created 
pursuant to a collective bargaining agreement 
between Ma labor union, which represents 
certain hourly paid emplovees of T 
corporation, and T. The agreement calls fur 
the payment by T to V of a specified sum per 
hour worked by T employees who are 
covered by the collective bargaining 
agreement, While such amounts are paid 
duectly by T to V, they are included in the 
covered employees’ wages and are subject to 
withhalding for income and FICA taxes. The 
amounts are paid by T to V to provide 
vacation benefits pravided under the 
collective bargaining agreement. Generally. 
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each covered employee receives a check i 
payment of his or her vacation benelit durin 


the year following the year in which 
contzibutions were made by T to V. The 
amount of the vacation benefit is determined 
by reference to the contributions during the 
prior year to V by T on behalf of each 
employee, and is distributed in cash to each 
such employee, ff the earnings on 
investments by V during the year preceding 
distribution are sufficient after deducting the 
expenses of administering the plan, each 
recipient of a vacation benefil is paid an 
amount, in addition to the contributions on 
his or her behalf, equal to his/her ratable 
share of the net earnings of V during such 
year. The plan provides a vacation benefit * 
that constitutes an eligitle “other benefit” - 
~ described in section 501(t)(9) an 

§ 1.503(c}{9}-3[e). 

Exampie (2). The facts are the same as in 
Exumople (1), except that each covered 
employce of T is entitled, at his or her 
discretion, to contribute up to an additional 
$1,600 each year to V, which agrees in respect 
of suck sum {o pay interest al a stated rate 
from the time of contribution until vie time at 
which the contributing employee's vacation 
benefit is distributed, In addition, each 
employee may elect to Jeave al! or a portion 
of his/or.distributable benefit an deposit past 
the time of distribution, in which case interest 
will continue to accrue. Because the plan 
more closcly resembles a savings 
arrangement than a vacation pian, the benefit 

pay able to the covered employees of T is not 
o "vacation benefit" and is nat an eligibie 

“other benefit” described in section 501{c}(9) - 
and § 1.501{c}{9)-3{(d) or [e). 


$ 1.501(c)(9)-4 Voluntary employees 
beneficiary associations, inurement 

{a} General rule. No parti of the net 
earnings of an employee" association 
may inure to the benefit of any private. 
sharehclder ar individual other than . 
through the payment of benefits - 
permitted by § 1.501(c}{9}-3. The _ 
disposition of property to, or the ; 
performance of services for, a person for 
less than the greater of fair market 
value, or cost : (including indirect costs} 
to the association, other than as a life, 
sick, accident or other permissihie 
benefit, constitutes prohibhied 
inurement. Generally, the payment of 
unreasonable ccmpensation to the. . 
trustees or employees of the association, 
or the purchase of insurance cr services 
for amounts in-excess of their Jair 


a 


- | market value from a company in which © 


one or more ef the association's 
trustees, officers or fiductaries has arr 
interest, will constilute pronibited 
inurement. Whether prohibited 
inurement has occurred is a question to 
be determined with regard to all of the 
Facts and circumstances, taking into - 
account the guidelines set forth in this 
section. The guidelines and examples 
contained in this section are not an 
exhaustive list of the activities that may 
constitute prohibited inurement, or the 


ee eee 


persons to whom the association's 
earnings could impermissibly inure. See’ 
§ 1.501(a)—1(c), : 

(b) Disproportionate benefits, For 
purposes of subsection (a), the payment 
to any member of disproportionate 
benefits will not be considered a benefit 
within the meaning of § 1.501[c)(9}-3 
even though the benefit otherwise is one 
of the type permitted by that section. For 
example, the payment to highly 
compensated personnel of benefits that 
are disproportionate inrelationto =» 
benefits received by other members of - 
the association will constitute 
prohibited inurement, Also, the payment 
to similarly situated employees of 
benefits that differ in kind or amount 
will constitute prohibited inurement 
unless the difference can be justified on 
the basis‘of objective and reasonable 
standards adopted by the association or 
cn the basis of star dards adopted 
pursuant to the terms of a collective — 
bargaining agreement. 

{c) Rebates. The rebate of excess 
insurance premiums to-the payor of such 
premiums, based on the mortality ar 
morbidity experience of the insurer, 
does not constitute prohibited 
inurement. A voluntary employees* 
beneficiary associalion may also make’ 
administrative adjustments utrictly 

incidental to.the provision or banefits to 
its members, 

{dj Dissolution of the association. A: 
distribulioa to members upon the 
dissulution of the association will not 


- constitute prohibited inurement if the 


amounis distributed to members are 
determined pursuant to the terms of a 
collective bargaining agreement or on 
the basis-of objective and reasonable 
stendards which do not result in either 
disproportionate payments ta similarly 
Situated members or discrimination in 


favor of officers, shareholders cr highly ~ 


compensated employees of an employer 
contributing or otherwise funding the ~- 
empicyess’ association. However, if the - 


association's corporete charter, articles — 
of assecistion, trust instrument, or other | 


written instrament by which the | 
association was created, as amended © 
from time to time, provides that on 


dissolution its assets will be distributed ae 


ta its members’ contributing employers, 


or if ia the absence of such provision the © 


law of the State in which the association 
wag created provides for such 
distribution to the contributing 
emplovers, the association is not- 
described in section 501(c}(9). 

(ce) Example, The provisions of this 
section may be illustrated by the 
following example; 


Example. employees A and 8, members of 
the X voluntary employees’ beneficiary 
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association, are unemployed. Both A and B 
receive unemployment benefits from X. but 
those to A include an amount in addition to 
thase provided to B, to pravide for A's 
retraining. B has been found pursuant lo 
objective and reasonable standards nat to 
qualify for. or has declined, X's retraining 
program. X‘s additional payment to A for 
retraining does not conatitute prohibited 
inurement. = : 


§ 1.501(c)(9)-5 Voluntary eivpidyeae: 
beneficiary assaciations, Pecorekeeping 
requirements, 

(a) Aecords. In addition to such other 
records which may be required (for 


. example, by section 512(a)(3) and the 


regulations thereunder), every - 
organization described in section 
501(c}(8) must maintain records 
indicating the amount contributed by 
_each member and contributing 
employer, and the amount and type of 
benefits paid by the organization to or | 
on behalf of each member. 

(b) Cross reference. For provisions. “ 
relating to annual information returns. 
with respect to payments, see section 
6041 and the refulations thereunder. 


§1.501(c)(9}-6 Voluntary employees” ~- 
beneficiary associations; benefits Incluclible 
In gross Income. 

(a) Jn general. Cash and er 
- benefits realized by a person on account 
of the activities of an organization 
Ffescribed in section 501(c)(9)} shall be 
iicluded in gross inicome to the extent 
previded in the Internal Revenue rs 
of 1954, including, but not limite 


sections 61, 72, 101, 104 and 105.0 the oe 


Code and regulations thereund#i¢ 
(b) Availability of statutory 


exclusions from gross income, The 


availability of any statutory exclusion | 
from gross income with respect to 
contributions to, or the payment of 


benefits from, an organization described 


in section 501(¢}(9) is determined by the 
statutory provision conferring the 
exclusion, and the regulations and 
rulings thereunder, not by whether an 


individual is eligible for membership in ~ 
_ the organization. Thus, for example, ifa - 


. benefit is paid by an emnploy-r-f:nded - 
arganization described in sectior. 
501(c){9) to a member who is not an 

“employee,” a statutory exclusion from — 
gross income that is available only for 

“employees” would be unavailable in 
the case of a benefit paid to such 
individual. 


 §1.501{c}(9}-7 Voluntary emiployexs* 


beneliclary assoclations; section 3(4) of 
ERISA. 

The term “voluntary employees’ 
beneficiary assaciation” in section 
501(c)(9} of the Internal Revenue Code is 
not necessarily coextensive with the 


term “employees’ beneficiary 


, 
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association; 
‘the Employee Relirement Income 
Security Act of 1974 (ERISA), 29 U.S.C. 
1002(4), and the requirements which an 
organization must meet to be an 
“employees’ beneficiary association” 
within the meaning of section 3(4) of 
ERISA are not necessarily identical ta 
the requirements that an organization 
must meet in order to be a “voluntary 
employees’ beneficiary association” 
within the meaning of section 501(c)(9) 
of the Code. 


§ 1.501(c)(9)}-8 Voluntary employees” 
beneficiary associations; effective date, 
(a) General rule. Except as otherwise 
provided in this section, the provisions 
of §§ 1.501{c){9)-1 through 7 shall apply 
with respect to taxable years beginning 
after December 31, 1954. ‘ 
(b) Pre-2970 taxuule years. For 
taxable years beginning before January 
1, 1970, section 501(c}(9)(3j (relating ta 
the requirement thal 85 percent ot more 


_ of the association's income consist of 


amounts collected from members and 
contiibuted by employers), as in effect 
for such years, shall apply. 

{c) Existing associations. Except a3 
atherwise provided in subsection (4), 
the provisions of §§ 1.501(c}(9}-2(a)(1} 
end -2(c)(3), to the extent they impose 
more stringent requirements than 
regulations proposed on January 23, 1969 
(34 FR 1028), shali apply only with ‘ 
respect to taxable years beginning after 
December 31, 1980. 4 

(a) Collectively-bargained plans. In 
the case of a voluntary emptovees® 
beneficiary association which receives 
contributions from one or more 


_ employers pursuant to oné.or more | 


collective bargaining agresmentsin — 
effect on December 31, 1980, the 
provisions of §§ 1.501(c}[S}-1 through 5 
shall apply with respect to taxable years 
beginning after the date on which the 
agréement terminates {determined 
without regard to any extension thereol 
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(e) Election. Notwithslanding 
paragraphs (c) or (4) of this section, an 
organization may choose to be subject 
to all.or a portiag of cne ar more of the 
provisions of these regulations for an 
taxable yeur beginning after December 
31, 1954. : ’ 
Jerome Kurtz, ie 
Commissioner of Internal Revenue. 
(FR Doc. 80-21271 Filed 7-14-k 11:34 aj 
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Coast Guard 


33 CFR Part 175 
[CGD 78-1631 


Exception Fram PFD Carriage 
Requirement for Sailboards 
AGENCY: Coast Guard, DOT. 
ACTION: Proposed rule. 


i 
SWMMARY: The Coast Guard is proposing 
to\except operators of certain sailboards 
fro\n the requirement to carry personal 
flotktion devices. This actian is 


prompted by the safety record and : 


popular acceptance of an exemption 
from the requirement granted to one . 
manufacturer of a sailboard. 
pates:\Comments ms! be received on 
M-tnher 1h 7AAG. 

aopriisdes; Comune. , should be 
mailed tc\Commandant (G-CMC/23), 
U.S. Goas) Guard Headquarters, ; 
Washingtdp, D.C. 20593. Between the 
hours of 7:30 a.m. and 5:00 p.m., Monday 
through Thursday, comments may be 
delivered to nd will be available for 
examination 4t the Marine Safety 
Council (G-CMC/24), Room 2418, U.S. 
Toast Guard 
D.C, 20593. 
FOR FURTHER INRORMATION CONTACT: 
LCDR Harry F. Skhmecht, Office of 
Boating Safety, (Q-BLC-3/42}, Room 


- 4303, U.S. Coast Guard Headquarters, 


2100 Second Street\SW., Washington, 


_ D.C. 20593. Telephohe (202) 426-4176. 


SUPPLEMENTARY INFORMATION: 
Interested persons art invited to submit 
written data, views, 04 arguments. 
Written comments sholie include the 
docket number (CGD 74-163), and the 
name and address of tha person 
submilting the comments, Persons 
desiring acknowledgment that their. 
comment has been reccived should _ 
enclose a stamped, self-addressed 
postcard or envelope. The National 
Boating Safety Advisory Conncil has 
been consulted and its cvinidns and 

‘ah c. "3 have been conserved {n this 


matter. The transcript of the placeedings 


of the meetings of the National Boaling 
Safety Advisory Council at whith the 
review of the exemption was dispussed 
4s available for examination in Raom 
4954. U.S, Coast Guard Headquariers, 
2100 Second Street SW., Washingthn, 
D.C. 20593, The minutes of the meeqng 
are available from the Executive 
Director, National Boating Safety 
Advisory Council, c/o Commandant ie 
BA/42), U.S, Coast Guard, Washington, 
D.C, 20593. ae 
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sign\ficant, under the Department of 
Trarsportation’s “Regulatory Policies 
and Rrocedures” (44 FR 11034, February 
26, 1979). A draft evaluation has heen 
prepated and is included in the public 
docket A copy of the draft evaluation 
may bd obtained from the Commandant . 
{G-CMC/24), CGD 78-163, U.S. Coast 
Guard, Washington, D.C, 20593. - 
Drafting Information 

The principal persons involvedin © 
drafting this notice are: LTJG John . 
Coleman. Project Manager, Office of 
Boating Safety. and Ms. Mary Ann 
McCabe, Phoject Attorney. Office of the 
Chief Coun}el. 


eobtiehs dan Wrvanre Natice of 
i . mn — 


Froposer Rulqmaking (44 FR 187¢5) 
expressing its \ntent to review the - 
individual exe¢ption granted to 
Windsurfing In\ernational, Inc. on 3 
February 18, 1943, and to possibly 
expand the exerbption to include alt. 
sailboard manufkcturers. Windsurfer 
sailboards manufactured by 
Windsurfing Interpational, Inc. were 
exempted from the requirement in 33 
CFR 175.15 that a personal flotation 
device (PFD) of any type be carried far 
each person on boa\d a recreational 


particination and vielvs on several 
questions, particularly the following: 

{a) The safety aspetts of the 
exemption: whether thpraéjvas any 
evidence or data to shaw that failure of 
operators to carry a PFI) on Windsurfers’ 
results in injuries or fatalities or other 
significant safety problems? 

{b) Enforcement probléms: what, if 
any, problems have statelboating law 
enforcement officials encduntered 
because of the exemption bnd what 
problems might be anticipaled if the 
exemption is continue: or qxpanded?’ 
Dist soles. oF Cemraanc. Reectved on > - 
ANPRM , 

Fifty-one comments were réceived. OF 
these, thirty-five generally apjroved of 
the existing exemption and foi\rteen did 
not. Of those commenters who\approved 
of the existing exemption, twenyy-seven 
were individuals or representatives of ~~ - 
‘groups who identified themselves as 
sailboard or windsurfer users. N 
sailboard or Windsurfer user wa 
opposed ta the exemplion. 


tle interest of a tribe so requires, he/she 
ay suspend a contract and the 


Secrethry may determine equitably due’ 
to det of termination, Ifa contract 


upon regovery is terminated for just 
cause, déath of the attorney, or any 
other reabon, the attorney to whom itis 
so terminhted, or his/her estate, shall be 
credited with such interest in the 
secovery ab the Secretary or the court 
may determine to be equitably due to~ 
date of ternjination, | 

(f) Attorndy’s standing: Contracts 
must coniainja stipulation by the 
attorney that\he/she is a fully licensed 
member in ga‘d standing of the bar of 
the state{s} of . and to the best of 
his/her knowleédge no disciplinary — 
proceedings hate been instituted against 
him/her by any bar association of any 
jurisciction of thy United States or its 
lerritories which bre pending and/or 
unresolved and ha/she has not been 
disbarred or suspended from the: 
practice of law in Any juriscictian in the 
United States or its\territories. 

_ {gz} Duration: Conigacts must cite 
clearly their duratio and may contain 4 
provision for renewal, General jezal 
counsel and special ldgal services 
contracts shall not extend beyond four © 
years, whereas claims fontracts may 
extend for, but not excded, five years, . 
hwith provision for extersions. 


7 


§ 72.6 Execution In ae licate. - 


S727 Resolution required. \ . 
_The selection of counsel and of tribal 


Lessiution or reaclulians peop 
rribal governing body and shall 
ittached to and made a part of tie 

orntract. mien : _ 


S728 Tentative form of contract. 

A tentative form of contract may\be 
obtained by writing any Agency 
Superintendent, Area Director or th 
ommissioner of Indian Affairs. 
Requests for forms should include a 
statement of the scope of the intende 
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ployment; that is, whether the oe 


act is desired for investigation and 


ited States, or for the 
provision of eithemgeneral or special 
legal counsel service 
Ralph R, Reeser, 
Acting Deputy Gesistant Seere, 
Affairs. ; d 
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DEPARTMENT OF THE TREASURY 
Internal Revenue Service _ 
26CFRParti = 


|“ (E-153-78] 


Voluntary Employee" 3 pensliclary 
Associations . 


- AGENCY? Internal Revenue Service, 
. Treasury. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This document contains 
proposed regulations relating to 
voluntary employees’ beneficiary 
associations. It withdraws an earlier 
notice of proposed rulemaking that waa 


- published in the Federal Register on 


January 23, 1969. The regulations would 
provide guidance needed to determine 
whether en organization is a voluntary 
employees’ beneficiary association 


- under the Internal Revenue Code of 
1854, as amended, and therefore exempt 
- from.federal income tex. 


DATES: Written comments and requests 


for a public heariug must be delivered or | 
- ‘mailed by September 15, 1930. The 


amendments are proposed to be 


-effective generally for taxable years . 


begimming after December 31, 1954, but 
later in the case of some associations. 
ADDRESS: Send comments and requests | 
fer a peblic hearing to: Commissioner of 
‘internal Revenue, Attention: CC:LR:T. 
{FE-153-78)}, Washington, D.C. 20224, 
FOR FURTHER INFORMATION CONTACT: 
Michael A. Thrasher of the Employee - 
Plans and Exempt Organizations 
Division, Office of the Chief Counsel, 
internal Revenue Service, 1111 
Constittion Avenue, N.W., Washington, 


. DS. 20224 (Attention: CC:LR:T) (202- 


66-3961, not a toll-free call}. 
‘SUPPLEMENTARY INFORMATION: 


- Background 


‘This document contains proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) under 
section 501(c)(9) of the Internal Revenue 


ee Eb 


” Code of 1954, as amended by section 121° 


of the Tax Reform Act of 1969 (83 Stat. 
§41), concerning voluntary employees’ 
beneficiary associations, These 


amendments are to be issued under the | 


authority contained in section 7805 of 
the Internal Revenue Code of 1954 ieee 
Stat. 917; 26 U.S.C. 7805). 


Additional Information 
Section 501(c)(9), in conjunction with . 


. section 501(a), exempts from federal 


income tax those associations that 
provide for the payment of life, sick, 
accident, or other benefits to their 
members and their members’ 


. dependents or designated beneficiaries, -. >” 


if no part of their net earnings inures to 


the benefit of any private shareholder or _ 7 o ke 


individual. 

The proposed regulations clarify the 
basic requirements that an organization 
must meet in order ta be a “voluntary 
employees’ beneficiary association” 


within the meaning of section 501{c)(9}. - 


They are not intended to describe - 
“employees’ beneficiary assaciation” ag 
that term is used in section 3(4) of the 
Employee Retirement In.ome Security - 
Act of 1974 (ERISA). Generally, the. 
basic requirements in order ta be a 

“voluntary employees’ beneficiary 
association” are that: . 


(a) The organization is an association 


of employees; 


(b) Membership in the organization i is 


voluntary: 

(c) The purpose of the organization ta: 
to provide for the payment of life, ee 
accident, or other benefits; and 

‘(d) None of the organization's funds. 
inures to the benefit of any private 


shareholder or individual other thanas > 


contemplated by (c} above. 


The principal function of the proposed a 


regulations is to clarify who may join 


the association and the kinds of benefits : 


the association may provide. These 
provisions are supplemented with 


examples of both what is permitted and © De 


what is prohibited. 

While these regulations do not 
explicitly provide for coordination 
between arrangements that are supjeci 
to section 404 and the permissibility of 
benefits furnished by organizations 
exempt under section 501(c)(9), the 
proposed regulations generally do nat. 
allow a voluntary employees’ 
beneficiary association to provide 
employer-funded benefits of the kind 


’ that are subject to section 404. Itis . 


anticipated that regulations to be 
promuigated under section 404 will 
clarify the distinction between 
arrangements that are subject to that. 
section and those that are not, and ~ 
consideration then will be given to 
coordinating the two sets of rules. 
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Corporation and W, a labor union which = *: 


-represents all of X Corporation's hourly-paid 
employees, the X Corporation Union Benefit 
Plan is established to provide life insurance 
benefits to employees of X represented Ey W. 
The Plan is funded by contributions fram X, 
and is jointly administered by X and W. In 
order to provide its non-unionized employees 
with comparable life insurance benefits, X 
also establishes and funds the X Corporation 
Life Insurance Trust. The Trust will not be 
ineligible for exemption as an organization 
described in section §01(c}(9) solely because 
raembership is restricted to those einployces 
of X who sre not members of W. 


(b) Meaning of * employee". Whether 
an individual is an “employee” is 


dctermined by reference to the legal and | 


bona fide reiationship of employer and 
employee. The term “employee” 
includes the following: _ 

_ (1) An individual who is considered 
an employee: 

__ (i) For employment tax purposes a 

‘ under Subtitle C of the Interzal Revenue 


_, Code and the regulations thereunder, or 


_° ° fii) For purposes of a collective 
-bargaining agreement. 
whether or not the individual] could 


qualify as.an employee under ar plicable . 


common law rules, This would include 
any person who is considered an 
_ employee for purposea of the Labor 
‘Management Relations Act, 1947, 61 
Slat, 136, os amended, 25 UL S.C. 141 
(1979). 

(2) An individual who became entitled 
to membership in the association by. 
reason of being an employee. Thus, an 

individual who would otherwise qualify 
under this paragraph will coutinue to. . 
qualify as an employee even though 
such individual is on leave of absence, 
works temporarily for another employer 
or as an independent_contractor, or has 
been terminated by reason of 
retirement, disability or layoff. For 
example, an individual who in the 
normal course of employment ia 
employed intermittently by more than 


_ one employer in an industry ~~ 


characterized by short-term employment 


by several different employers. will zal, 
by reascn cf temporary unemoloyment, 
cease to be an employee within the. 
meaning of this paragraph. 

(c) Description of voluntary | 
association of emplayees.—{1) 
Association. To be described in section 
501{c)(9) and this.section there must be 
anentity having an existence 
independent of the member-employees 
ortheir employer. — 

(2) Voluntary. Generally, membership 
in an association is voluntary if an 
affirmative act is required on the part of 
an employee to become a member rather 


than the designation as a member due to 


- employee status. However, an __ 
.. association shall be considered 


voluntary although membership i is 


" required of all employees, provided that 


the employees do nat incur a detriment 
(for example, in the form of deductions 
from pay) as the result of membership i in 
the assaciation. An employer is not 


_ deemed to have imposed involuntary 


membership on the employee if 
membership is required as the result of a 
collective bargaining agreement or as an 
incident of membership i inalabor — 
organization, | 

(3) Of employees. To be described in» 


‘this section, an organization must be 
controlled by ita membership ‘or by 


independent trustec(s), or by trustees or 
olher fiduciaries at least some of whom 
are designated by, or on behalf of, the: 
membership, Whether control by oron 
behalf of the membership exists is a 


- question to be determined with regard to 


all of the facts azid circumstances, but 
generally such control will be deemed to 
be present wiieuw the membership (either 


directly or through its representative) 


elects, appoints or otherwise designates 
a person or persons to serve as chief © 
operating officer(s)}, administrator(s), or 
trustees(s) of the organization. 

(4) examp/es, The provisions of this 
section may be illustrated by the 
following examples: 


Example (1). X. a labor union, represents 
ali the hourly-paid empicyees of ¥ 
Corporation, A health insurance benefit plan 


-was established by X and Y as the result of a 


collective bargaining agreement entered into 
by them, The plan established the terms and 


conditions of membership in, and the benefits ~ 


to be provided by, the plan. In accordance 


-with the terms of the agreement, Y¥ 
Corporation is obligated to establish a truat - 


fund and make contributions thereto at 


_ Bpecified rates. The trustees, some of whom 


are designated by X and some by Y, are 


_ authorized to hold and invest the. aasels of 
"the trust and to make payments on 


instructions issued by Y Corporation in 
accordance with the conditions contained in 
the plan. The interdependent benefit plan; 


agreement and trust indenture together create 
.9 voluntary employees" beneficiary - . 
_ association over which the employees -. . 


possess the requisite control through the 
trustees designated by their representative, 
x S 


Example (2). Z Corporation unilaterally 


established an educational benefit plan for its . 


employees. The purpose of the plan is to 
provide payments for job-related educational 
or training courses, such as apprenticeship 
training programa, for Z Corporation 
employees, according to objective criteria set 


‘forth in the plan. Z establishes a separate 


bank account which it uses to fund payments 
to the plan. Contributions to the account are 
to be made at the discretion of and solely by 


- Z Corporation, which also administers the 


plan and retains control over the assets in the 
fund. Z Corporation's educational benefit 
plan and the related account do not 
constitute an association and therefore are 


“hota voluntary employees’ beneficiary . - .... 


association. . 
Exomple (3). The facts are the same az in 
example (2) except that the payment by Z of 
its employees’ educational and training 
expenses was agreed upon through collective 
bargaining between M labor union, a 
recognized bargaining agent on behalf on Z's 
employees, and Z. Z is obligated to pay 
benefits in accordance with the crileria set 
forth in the plan. To fulfill its obligation, Z 


- established the “Z Corporation Employees’ 
- Benefit Fund" and opened a bank account in 


the name of the Fund. The Fund is funded 
solely by contributions [rom Z and income 
earned from the investment of those - 
contributiona. Z is the administrator of the 
Fund, retains full control over the investment 
and application of the Fund’s assets, and 
determines the amount and timing of 


’ contributions to the Fund. Educational and » 


training benefit payments are made from the 
Fund to.employees of Z who submit payment 
requests and are determined by Z to qualify - 
for such payments under the terms of the . 
governing agreemeni. Although the benefit - 
payment are required by a collective 
bargaining agreement entered into by 
representatives of Z's employees, and 
although the Fund makes payment directly to 
eligble beneficiaries, the Fund is nota a 


. voluntary employcea’ beneficiary association : 


because neither the employees nor an - 
independent trustee have any control over 
the Fund's assets or operation. 

Example (4). W, an association of - 
employers, is exempt from federal income tax" 
as an organization described in section 
501(c}(6}, It engages trienially in collective 
bargaining with X labor union, a recognized 
bargaining agent on behalf of certain 
unionizad employees. Pursuant to the most 
recent bargaining agreement, Waecame 


’ obligated to pay certain health-care expenses 


incurred by members of X who are employed 
by employer-members of W. To fulfill the - 
employers’ obligation, 6 Fund is established 
by W. W administers the fund, assessing and. 
collecting contributions from its employer- 
members and reimbursing its members, on 
epplicalion by them, for health-care benefits - 
paid by the members to their members’ 
employees as stipulated inthe collective. 
bargaining agreement. The Fund established . 
by W is not a voluntary employees* 
beneficiary association hecause it ia not | 
controlled by the X labor union or Its 
members and therefore is not an association ~ 


- of “employees”. Instead, it is an association: 
_ of eraployers that was estaohsned and is 


controlled by them in order to fulfill their 
obligations under the collective bargaining 
agreement. 

Example (5). A, an individual, is the 
incorporator and chief operating officer of 
Lawyers’ Beneliciary Association (LBA}, LBA 
is engaged in the business of providing 


. Medical benefits to members of the 


Association and their families. Membership 
is open only to practicing lawyers who are 
neither self-employed nor partners in a law 
firm. Membership in LBA is solicited by 
insurance agents under the control of X 
Corporation (owned by A) which, by contract 
with LBA, is the exclusive sales agent. 
Medical benelits are paid from a trust 


’ 


each covered employee receives a check in - 
payment of his or her vacation benefit during 
the year following the year in which 
contiibutions were made by T to V. The 
amount of the vacation benefit is determined 
by reference to the contributions during the 
prior year to V by T on behalf of each 
employee, and is distributed in cash to each 
such employee. If the earnings on 
investments by V during the year preceding 
distribution are sufficient after deducting the 
expenses of administering the plan, each 
recipient of a vacation benefil is paid an 
amount, in aduition to the contributions on 
his or her behalf, equal to his/her ratable 
share of the net earnings of V during such 
year. The plan provides a vacation benefit 
that constitutes an cligible “other benefit" 
described in section 501(c)}(9) and 
§ 1.501 (c)(9)}-3(a). ; 3 
Example (2). The facts are the same as in 
Example (1), except that each covered 
employce of T is entitled, at his or her 
discretion, to contribute up to an additional 
31,000 each year to V, which agrees in respect 
of such sum to pay interest at a stated rate 
from the time of contribution until wie lime at 
which the contributing employee's vacation 
benefit is distributed, In addition, each 
employee may elect to leave al! or a portion 
of his/or distributable benefit on deposit past - 
the time of distribution, in which case inlerest 
will continue to accrue. Because-the plan: 
more closely resembles a savings . Nes 
arrangement than a vacation pian, the benefit 
payable ta the covered employces of T is no? 
a "vacation benefit” and is not an elipibla 
“other benefit" described in section 503(c}{9) - 
and § 1.501(c)(9)-3(d)} or fe). : : 


§ 1.501(¢)(2)-4 Voluntary employees 
beneticiary associations, inurement. : 

(a) Ceneral rule. No part of the net 
earnings of an employee’ association 
may inure to the benefit of any-nrivate. 
sharehclder or individual other than . 
through the payment of benefits. 
permilted by § 1.501(c){9}-3. The 
disposition of property tc,orthe © 
performance of services for, a: person for 
less than the greater of fair market 
value, or cost (including indirect cos\s) 
to the association, other than as.a life, 
sick, accident or other permissible 
benefit, constitutes prohibited 
inurement. Generaliy, the payment of 
unreasonable ccmpensation io the | . 
trustees or employees of the asscciation, 
or the purchase of insurance or services 
for amounts in excess of their fair 


~ market value from a company in which | 


ohe or more of the association's 
trustees, officers or fiduciaries‘has an 
interest, will constitute prohibited 
inurement. Whether prohibited 
invrement has occurred is a question to 
be determined with regard to all of the 
facts and circumstances, taking into - 
account the guidelines set forth in this 
section, The guidelines and examples 
contained in this section are not an 
exhaustive list of the activities that may 
Constitute prohibited inurement, or the 


* 
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persons to whom the association's _ 
earnings could impermissibly inure. See: 
§ 1.501(a)-1{c).: pes 
(b) Disproportionate benefits. For 
purposes of subsection (a), the payment 
to any member of disproportionate 
benefits will not be considered a benefit 
within the meaning of § 1.501(c)(9)-3 
even though the benefit otherwise is one 
of the type permitted by that section. For 
example, the payment to highly 


compensated personnel of benefits that 


are disproportionate inrelationto 
benefits received by other members of 
the association will constitute 


- _ prohibited inurement. Also, the payment 


to similarly situated employees of 
benefits that differ in kind or amount 
will constitute prohibited inurement 


. unless the difference can be justified on - 


the basis‘of objective and reasonable 
standards adopted by the association or 
on the basis of star dards adopted 
pursuant to the terms of a collective | 
burgaining asreement, : 

(c) Rebates. The rebate of excess 
insurance premiums to-the payor of such 
premiums, based on the mortality or 
morbidity experience of the insurer, 
does not constitute prohibited 
inurement. A voluntary employees’ 
beneficiary association may also make’ 
administrative adjustments strictly 
incidental to.the provision of benefits to 
its members, ‘A 


-§ (d) Dissolution of the assoviation. A 


distribution to members upon the 
dissolution of the aesociation will not 


. Constitute prohibited inurement if the 


amounts distributed to members are 
determined pursuant to the terms of a 
collective bargaining agreement or on 
the basis-of objective and reasonable 
standards which do not result in either 
‘disproportionate payments to similarly 
situated members or discrimination in 
favor of officers, sharcholders or highly - 
compensated employees of an employer. 
contributing or otherwise funding the 
ercployees’ association. However, if the 


association's corporate charter, articles: - 
of association, trust instrament, or other 


written instrament by which the - ; 
association was created, as amended " - 
from time to time, provides that on 
dissolution its assets will be distributed 
to its members’ contributing employers, 
or if in the absence of such provision the 
law of the State in which the association 
was created provides for such 
distribution to the contributing 
employers, the association is not- 
described in section 501(c)(9). 

{e) Example. The provisions of this 
section may be illustrated by the 
following example: 


Example. employees A and B, members of 
the X voluntary employees’ beneficiary 
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association, are unemployed. Both A and B 
receive unemployment benefits from X, but 
those to A include an amount in addition to 
those provided to B, to pravide for A's 
retraining. B has been found pursuant to . 
objective and reasonable standards not to 
qualify for, or has declined, X's retraining 
program. X's additional payment to A for 
retraining does not constitute prohibited 
inurement. * : 


§ 1.501(c)(9)-5 Voluntary employees’ 
beneficiary associations; recordkeeping 
requirements. : Sa OS 
(a} Records. In addition to such other 
records which may be required (for 


- example, by section 512(a)(3) and the 


regulations thereunder), every . 
organization described in section 
501(c)(9) must maintain records 
indicating the amount contributed by 


.each member and contributing 


employer, and the amount and type of 
benelits paid by the organization to or © 
on behalf of each member, : 
(b) Cross reference. For provisions 
relating to annual information retums. 
with respect to payments, see section 
6041 and the regulations thereunder. 


§ 1.501(c)(9)-6 Voluntary employees’ © - 


. beneficiary associations; benefits Inctudible 


in gross income. : 
(a) In general. Cash and noncash 


' benefits realized by a person on account 


of the activities of an organization 
fescribed in section 501(c)(9) shall be 
iucluded in gross income to the extent 
provided in the Internal Revenue Code 
of 1954, including, but not limit a, . 
sections 61, 72, 101, 104 and 105 of the 
Code and regulations thereunder. 

(b) Availability of statutory 


_ exclusions from gross income. The 


availability of any statutory exclusion 
from gross income with respect to 
contributions to, or the payment of 


benefits from, an organization described — 
in section 501(c}(9) is determined by the 


Statutory provision conferring the 
exclusion, and the regulations and 


-Tulings thereunder, not by whether an 
individual is eligible for membership in - 
for example, ifa - 


the organization. Thus, 
Denefit is paid by an emploser-f indad 
organization described in sectior. 
501(c)(9) to a member who is not an 


“employee,” a statutory exclusion from 


gross income that js available only for 
“employees” would be unavailable in 
the case of a benefit paid to such 
individual. 


§ 1.501(c)(9)-7 Voluntary employees' 
benetielary associations; section 3(4) of 
ERISA, 

The term “voluntary employees’ 
beneficiary association” in section 
501(c)(9) of the Intemal Revenue Code is 
not necessarily coextensive with the 


‘term “employees’ beneficiary 


* 
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